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AUTONOMOUS PROTECTIVE FACILITIES AND CRIMINAL LAW

Irability of the state m the condihors of
sharperang of crirrrogenic sitiation in a courdry
to proride proclamed by Corstiinbion of Ukmire
wiolabibty of nght of poate ownershop and
wviolability of habitaton and other doman
mmduce s citizens to look sbout defence there lawr
enforcernent mterests by own forces. This te
weingle cases of the use of vanous otectne
facilities, which auntoratically work onthe defeat
of that, whio accorapdishes the encroac henent, that
are able to cawse serious hara, irchdding death
{cormecting of electricity to fence, placing trape
ot exposve devices at an erdrance of cottage,
arrarging of mechanical trap with the parpose of
non-adrussion of legal permarc wof a car, aban-
dorenent of vernenate drinks ard food shdfs m
apartrents, access to whach without the consert
of popretor 15 not allowed, ete ). 5o weeks sub-
ject was depmsved who try to own another's jrop-
erty of enter a swnener residerce house of ore
wvertve engineet, wher and got ina cellar-trap
the Iid of whach was closed antormatcally [1].

The 1tern 55 of Coretitution of Ukmire
fastere a night fo protect the nghts and fieedoms
frorn wiolabions ard 1llegal ercwackraents by not
forhidden by lawr facihfies. That conmite ¥ weapons
to vinlations and dlegal trerclirg upon the el
rights of a person ronst notbe forbidden by a lawr
are 1n an itern 19 of Cral Code of Ukraine, 2003,

which regulates such short story; as a selfdetence
- unjunsdichon form of defence of el nghts,
irdependentlycamed outbyra subject by his own
achore (without addwe ssrg to the court and other
prblic oans). Thus wainly to find n a owrent
domestic legislation direct prohdbiton on the use
(foreracst for deferce of nght of ownerstapy of
operating autonomdcally protectwe facilities,
ircluding watchdogs ard other arimals, n this
connechon 1t follows to aclmowledze imexact
gute oftern expandable in Ivhes-Ivk dia perernpto-
ry asgertion about fodbiddingress of trape like
venenate coznac, leave i the bar of apartroent i
case of visits of buglers [].

Lz an atterapt to0 decide the examined
problern at legislatoee level 13 posable to consid
ersuegestion of developers of project of Criruanal
Code, geared-up by the task of Coreussion of
Verkhovna Fads of Ukrame of 12th comocation
on guestiors of law and crder and fight agmret
curiralitybyrthe collec e of athors at the head
with ¥. M Srutenkorm and borre for considera-
tion of Verkhowna Rada of Ukmaine a depnay O, B,
Dlatkaoreskarn [3], to fug the noro of such maine
terarce in the itern 47 of project (rame of the arb-
cle 13 "Meeded deferce™: "Bules about a neces
sary cefence spread on the cases of apolicaton of
hardwires or equipeeernt for jrotectivg fiora an
attack for terms, if such facibites or desvices did
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( Section H. Scieniific thought

not create dangers for other persons, wioch did
not take parbcipating in attack”. For the sake of
Jwtice will rerand that betore O B. Sakharow
threw out similar suggeshons as a coauthor of
sigh for developenent criruanal - legal dochine of
the former USSR of collective roonograph
“Crranal law Expenence of theoretical model-
ling" [4]. Existent Crraral Code of Ulraine,
unfortmately;, straightly does mot regulate the
gueston of legitirmacyof darmmification as a e slt
of the wse of protectrve facilibhes, which antornat-
1cally work on the defeat of that, who accormplishe
eg encroachment (for e xample, gets 1o the apart-
mert or on terntord, that i an aggregate with
abgence of the proper elwidatiors, grven by
Plermrn of Swprerne Court of Ulsaime, affects a
regative rank iderticalvess and stability of law-
erforcement practice.

Yes, for feloraons horacide urder ageva-
vatirg circurnstances was cormact by the one of
district conrts of Kyme the owner of the houss,
whona tiree of the abse ree | cansed by abusiness
trip speciallyfor urarwate d guests left in a refg-
emtor in a bottle of wodka a methyd aleohol, as a
result of use of wlach tluee persons, who legal-
Iy penetrated in the house 5 Butas wec kless killing
was consicered byylaw enforcement anthornbes of
Ermskyoblast of action of T3-years-old pension
e, , who forsaving his car "GAS5-21" in a garage,
located at surarmer residence area, set three hore-
rnack firearins- crosshows wlhich worked, causirg
death for an 11-wears-old boy and heassyr bodily
harrn to his S-years-old brother, when teenagers
clirbed to garage [6]. Also after an iter 119 of
Crirmnal Code as mckless lling characterized
Berdvarslay cityedistrict comt of the Zaporozhia
ohlast achons of X, what wath the purpose of its
defence cormected fence of coftage to elec ety
what lethally wounded ¥ who isnoning warrirg
of owrer as the tablets placed on a fence with
1recnphon 'Trder tension”, tned 1llegally o pen
etrate on terntory of house ard srounds of 2 [7].
Pays attention on itself’ that in nore of three cases
from law-enforcement practice, which can be
consikerd as typical, a guesbon was rot put
about that, llegally or le g tirnately operated doex

of larrn, who being defended, possibly; exceeded
the zet hirvate, ard appropnate fiorn point of apph-
cation of itern 55 of Consthition of Ukraire of
rueston did rot hien ont similarly; on what foun-
dation autonoraons facihites are ublized by the
cefenders of the rghts it follows to acknoade dee
forbidden by the law. Cn o persnasion, soclety
srarcely can arrarge sbuation, when attracting or
whinging in to cimiral responsibility of person
wiach utlized that or other autoromons protec-
trve mean effectvely deperds not s0 moch on
positionof le gslator, how from sense of justice of
concrete udze and, somefres, mastery of
lawyer, whach after the discwetion mterpret statu
tory prosamons about clemnstances, whach elun-
wate criramality of act, and forees of gwlt. Helpe
i such state of affairs ard that cirorostance, that
fromn the exarmired topical problem research
workers which probed 1t did rot rake the urocme
poshorn.

Taking o acconmt sad, the anthos of
the offered publication have for anohject through
the malizable walkthrongh of existrge criranal -
lezal doctine approaches fo core mio the notice
of legal association to the peobler of criranal -
legal estiaation of dararafication law enforce-
et inferests as a result of the nse of autonormons
protective facilities and necessity of its decimon
in legislative and erdbrcernent aspects.

Fomwernoet we'll deterroane with terronolo-
o In law hierature for defence of nght of owrer
ship and other blessirgs objects, wiach 15 caused
barrn to that who comets encroackment, are
wflected variowsly (fechracal facibities, jrotec-
trve, prEventtve or preverdree devices, mecha-
ristns of acaptatiore, ete). In the context of this
wsearch we are not interested in ordivary locks,
bolis, grates, metallic doos, protectrve facihhes
wlach ower dunre ercroachient ar bronght
anaction directlyor reraotedlybyra mman, and sin-
Uarly alarm devaces (for example, hght or woice
sigralling) and "cheracal traps", which orlyvhelp
to disrobe that, who comrutted encroackment, or
mac e w the last not camimg hanm which needs
curanal - legal estiraation. M. B Laschuk proved
corvincingly, that for demotation of objects,
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mtended for defence of property or other walues,
which, operativg withot any parbcipabon of
fnar, caus lamn that, who coromits encroach-
ment and drmve s such dojects the corduct to tle
achior, 1t costs o use surnmartzing terrn "facilites
of recessarydefenice, whichoperate (work) anto-
noprdcally”. & research worker goes ont from that:
1} fhas ferrn wall allow to overcorne not only the
poper devices (adaptabons, recharasras) b
alzo ararmals, and also hgmds or food stfls, with
polson or other matters which have a regatne
wfluerce on the crgarasra of man; 2) we of adjec-
trves "rnechanical”, "techrical”, the “autoraatic®
nanows the cicle of slftachrg objects ungust-
fied, 3) concept "fcilihes of recessary defence”
are more successtul comparing to adjectves-sym-
otys | protectve", “defence”, "preventmee
which are whlized for description of operating
ecaprrent on antororacally adapta iore, mecha-
ristns, and weapors [5].

Perceivirg reasoring of ME. Laschul,
will mark at the same fire, that part of research
workes ingeneral does notacknowledze aneces-
sary defence of nght of owreslip and other
nghts by antomomos protectrve facilities and
deries as such legibracy of their use or bonds
such legitirnacy to the ditferent from a necessary
deferce crrommstances.

Yes, castng aside legihmac v of applica-
tion for the guard of property of desaces, which
operate mecharacally and gzt m a danger bife and
health of ary ran whach can to thern toach, ¥ 1
aluckiy wrote m due fume, that already the fact of
placins of suwh devices makes pabhc danger [9].
Chn this occasion V. O Mavrockiy marks soitable,
that "exactly gacing of protectve desices does
niot vet rmean a dararafication ... haa 15 cansed by
thern exactlythen, when e reroaching will enter in
a protected area and will do encroackenent” [10].
In general reasorang's about the foobiddingriess of
use of antonomous protectrve facilities for tle
gmard of prvate property igrore an usualness and
pevalerce of practee of swlar guad of differ-
ent objects of public domaimm and, as gmen o,
gmte oftern hawve the onginal somee raorally rarn-
shackle pictares of pincipde diffewnce of social-

1stic criminal rght froem a bowgeols criranal
right, wiach allegedly takes camw in the first fom
irterests of pmreate propnetor Bererobered
this aspect, with what comaction in soviet law ht-
erature wrote about the court of resaewr of France,
which yet m 1902 ackrnowledzed legitivnate the
actiore of owner of pond which wath the porpos:
of puthng an end the thefts of fish set an antomat-
1cally operating mecharisin ard by such raethod
cased one of fhieves heasy corporal harm [11].
Bt for the last decades our athbude toweard such
phenoreron, as a poperty changed cardinally,
by confirmation what the conshiohonal level of
foomg of nght of prreate owrership serves.

Ba trahihonal arsument azainst accept-
arce of the e of antonormoms protectsee facihhes
by good behavior 1n general ard the variets of
necessaty defence in particnlar 15 a that dwaous
fact, that as a result of their acting can suffer not
only persons which mdeed corart trenchirg
upon potecte d ohjects but also extraveons (thixd,
laweabiding) people which by chance found one-
self i the area of action of protectrve facilibes.
Howrever it can happen at the different variants of
necessary ceferce, that, certainly;, 15 notexarned
as an occaslon o put ander a doubt validity of
existence of this crirmal - legal nehtue as
whole . That, how to claractenze perfect n paral-
lel wetanices, explaned Plenurn of S uprerne Court
of Ukraire initem 3 of the decision fiom Apml, 2
2002 Me 1 "Ahongt judicial practce 1n reatters
about a necessary defence”: "I at a necessary
defence by chance hamm 15 cansed o the not par-
ticipating fo the aftack person, resporetbilitsy can
cooe depending on conseuences for a daromiti-
cabion by 1radvertence”. Entening wath anthors,
who consider that tle recessity of guard of
ohjects by autoromons peotectre ficilities in ro
wayconforns to autherticity of indlicton of hod-
1l harree and even death not only forwards bt
also casual pewors, V. V. Orekhow declares fully
Jetly that law-abiding citizens do not break
doos, does not blow off locks and doe s rot beat
glass m windows with the prposs of penetration
1n strarger habitaton, domeste bmldings ard
sarages, for the feasarce of crimes [14]. Tlat at
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the nommal terms of colahutation placing of
amtomoraos protec tree facilities does rot create a
danger for persons, not parficipatng to publicly
dangerme encroachments. If harm 15 cansed for
such persons, the perfect must be characterized
(dependivg on the circwrnstances of corcrete busi-
negs and faking info account peyrhocal attbode
tonwrard pu}:u].uzlj.r hazard effects) as an mienhonal
o careless crirne or corsidered as an inciderd.
Sometmes 1t becormes firrnly established 1n lawr
literatare, that gacing of motectrve devices ondy
thencan be ackrowledged legitirnate and consid-
eledafter general niles about a necessary defence,
when these devices after the character were
directed not on a daromafication, bt on the reflec-
tion of attack ard defence of law erdbrcernent
1rterests [13].

Consider the expourded point of wview
antificial ard such whach 13 not based on the
reqquirernents of peral law. From fixed m peart 1
1tern 360 of operating Crirainal Code of Ukraime of
deterniration of nece ssary deferce (1t also o ke
es part 1 itern 13 of Crirnal Code of RSFSR.
1960, and alzo 1tern 37 ECE of Enssian Federation
in 1996) swires out, that carried oat with the po-
pose of defence of law enfowernernt inderests a
neceszary deferce cannot consist in other, tharin
a darrrafication to that, who coruts dargerous
ercwachenert. Otherwiss speaking, protecting
from such encroachient, not cormmected with a
daremitication (physical, property and others like
that), 15 not acknowledgzed a recessarydefence
the cnrunal - legal walue of thus concept
Protectme facibihes which wotk autonorucally
ale appointed fo protectlaw enforcement interests
1t byra darraticator, and m this aspect of their
use fully "“wmiten" mto legislatree deterrnation
of necessary defence. Will rotice and that harm
caused by autonormous protectmee facilities
scarcely differs fror bare, which actuwallya per-
son, who, for example, illegally perefrates on
stranger 1ot land and mjured a ppckly wie ona
fence, drws itself, by the beaten glass placed
near 1t or as a result of falling in the disgmszed
ditch [nsmsting on of prrcipe adrission and (at
certain  terrns) legitiracy of the e of

anfonomons  protectree faciibnes, 500 W
Parkbomenko wasons above what an ordimary
door lock differs frorn a door lock with an expo-
srve device. Pronaded to be onlythat m first cass,
who cororaits a crrnal trespass on a property;
disappears, reraining hvirg and unharmed, and
n the secord - he kalts a crirme on the stage of
atterapt (whetler peparation) with a dararafica-
tion to las health or death [14)].

Cleady; that as a resnlt of the use of
aomormos protectee facilibes, wlach are not
ghle to defire the womeconcem of encmachrment
ard stnlarg fowe of which, by gereral nile, 1=
bardly adjusting, bann whic b does not ansaer the
mnnconcetn of encroachmert or sbwmbion of
cefence obramely can be cansed Howewver rach
this circurestance 15, 50 to say; inplane exceeding
of lirruts of necessary defence (part 5 of 1temn 34
of Cririnal Code) does not ivderfere with disti-
thon of gererl niles about a recessary defence
on the cases of the nwe of protectrve facilifies
wlach work autororacally Other busivess, that
rratked facilibies, so fo say; in an ideal st be
uhhzed for a distrachon or stopping of socially
chngeroe encroachrnerts with such calenlation,
that was elirminated ower weting of necessary
cefence .

T. V. Kondiashova acknowledzes the je-
rature defence of use of the pewsoral mmeable
ard mornceable chattels of wanons protectmee
devices (like tmp, st one of beroes of movie
"Beware of the Car") propretors and casts asde
sirmlanty of such smabons with reahzation of
recessary cefence by a prelironary geared-ap
weapon Lhsence n the moment of fenching
wpon the propertythreat of applicabon ofvaolence
15 ascertaned, as desaces are marked imtended for
potecting of property from secret stealing [15].

Green out, that in reasoping's an author
srourdlessly does rot dishrgwish such terrns of
legitimacy of necessary defence, as a presence of
ercroachrnent and moge wssib bty of exceeding
of lirnits of necessary deférce . Part 2 of itern 37
of Crranal Code of Fussian Federation, regnlat-
g legitirnacy of e cessary prohibation 1n the ¢ ase
of protectitg frorn soclally dangerous encroach
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ment, not connected with violence, dangerons for
lite of person, or threat of application of suchvio-
lence, asswrnes possibility of realization of act of
necesgary defence and agamst swh frenching
upon a prope ity as a theft. Beades, autonoraons
protectree faciliies, though tended rostly for
commte rac tion thetls, "can be nhhzed for pmotect-
g frorm other encroackments - robbernes, dlegal
perrancy of transport welicles, bodily larms,
ronrders ... the object of defence car be, above all
things, Lfe and lbealth, sexnal feedorn, honour
and digrity; ard also property of a victim. A1 of
thess blessings can be onthe detérece and with the
use of peotec tove applicatiors” [16]. The pont of
view of & IV Fashelsnika, whach coreiders a nec-
easary defence as an achon of that, who, learned
ghout scheduled attack agamst hira, relatrves or
other persors, sets or dnves to the "battle” state a
protectre device which works m the woment of
encroackiment against a foreard. Intereshngly
that placirg of protectree devices, able fo mfhct
beavy harrn or depamee lfe, m other cases (n
default of the real thlreat of ercroachiment) a
research worker does not acknowledse a neces-
sary deferce through obraous prermaturity of such
bebavior [17].

Thue, 1f to be aleady onented on elucida-
tion of Plerura of Supperne Cowrt of Uknire
ghout the origin of the state of recessary defé nee
and m the case of creation of the real threat of
daremificabion (part 2 menboned decision of
Fle roare, Spril, 26 2002 Mo 1), it follows not to dis-
tirguish daos ard ron-obraons pematmty of
deferce, and to do a symorgeous corclusion
ghout a presence or absence soclally dangeroms
encroackinent as ore of tenns of legtimacy of
necessary deferce . Except it, a laying-on in basis
of deterrmnation of realty of threat of encroach-
ment of subjectne perception of that, who 1=
deferded, forces to say; that, as a e, persons
pre liranary set antonomos protectre facilities
not pust in case, bt becawse for diverse reasons
rather afraid for a mairtenarce the property and
other blessaings and wish them o protect own
forces. Fromm the poimt of view the penal estirna-
tion of done it 15 warportant, wletler a person,

who get an anforomous protecttve mean which
wirked, krew when actually look place socially
dangerous encroachrnent. &t the same tiroe we
consider pmnciple cicurnstance, that & Il
Fashelsmk does not cast aside possibiity of
acceping of using of the necessarydefence and of
abgence of person who protects law enforcement
1rter sts by such method

In opirdon of P P Avchushka, dararafica-
tion as a result of achon of different techrcal
desices and other facilibe s of defence, wiich are
set or used by the proprietors of habitaion or
other dorain for prevention of llegal penetration
to hirn (for exarople, armrging and disgmse of pit
on lot land, abandorrment at a homse watchdez), 1t
follows o exarone as good behaaour, bat not
after niles about a necessary defence, but as real-
1zation of the right. The last 15 anonginal general
clircutmstance o relaton to concrete circwam-
stances which elirmnate cnrunahity of act, - nec-
esgary defence, deterfion of criraral, efc. &
reseatch worker grommds has poshon that at nec-
essary deferce harn 1s cased a person who oo
rnite socially dangerons encmachrment, and m the
cases of the use of facihities of defence of action
corrmtted for suppression future, possible
ercroachmment which can nothe [1%]. Presurmablsy
1t costs to specify; that a necessary defence 1s
acknoasledge actiors, predefined by the necessity
of not only stopping bt also dstachon of
ercroachrent (1tern 15 of Crruanal Code m 1960,
itern 36 of Crirainal Code in 20017

H. 0. Lopashenko e asons a sradlar rank,
who does not sze in cases of early placing of pro-
tectrve devices, capable of ruschief o the poss-
ble crirninal, tneliress of deferce as one of terms
of legitirnacy of recessarydefernce. Eeseawler 15
sue of that to the recessarydefence 1t 15 1mposs-
ble fo pepare pelirunary, this state anses @
suddenly - in iratial raoknent of realization social-
1y dargerons ercroachrment. L5 deferce can not
be preceded to the act of encroac brvent, dareaafi-
cation to the person as a result of acton of potec-
trve devices must be characterized deperding on
concrete clrourastances as intenboral or reckless
crte [19].
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Y. V. Banlin legitirnacy of applic ation of
different techrical devices and other facihhes of
deferce, wlich operate m the moment of
ercroachinent withowt parbeipation of an, by
general rile binds not to the necessary defence,
but with other cocwestances which elironate
curaralityofact (in particular, with walization of
nght of defence of property by an official doty
performarce ). & research wiorker rnarks that at a
necessary defence who 15 defended, must pesorn-
ally e shirnate the pubhe wrmmcorce m of concrete
ercroachinent and necessity of defence and,
accomance with i, begin los own achons for a
distraction or stopng of encroachraerd, and sn-
1larly to corapare the caused barrn with the unure
concern of encroachment and saton of
defence. &1 of these tenms dhserd at acting of
mecharacal electic and other rocifenscrs ard
weapons on withont parbeipation of pemon who
17 potecting. V. V. Badin acknowledzes that
assertiorons requirernent of the personal contact
of whom who 15 defended wath a forward straight
1n a penal law not ndicated, howeser, on persua-
sion of scientist, this requirernent swirns out fiorm
esgerce of necessary deferce as action, menedi-
ately camed ot in reply to doing encroac henent.
Together wath that, 15 marked, that, if'a person ub-
lizes aralar devices m the morment of socially
dangerows encroachrnent, the peral eshmation of
1t actions st be carred ont on the basis of e
36 of Crirunal Code [X]. Beprodaces posthon of
Y. V. Baulina in that part, that, who 15 defended,
must pewsorally make sure n the preserce of
fomdabon for a necessary defence, E. O
Baranova, who application of techracal mecha-
ristns avd adaptatiore, capable of raschuet o the
potenbal offender, at no terros does not aclnowd-
edee necessary defence [21].

The no less poncdemble and corsreing
ate seermned the arguree rds of suporers of sclern
tific positon in cbedience to which usrg of
antonomons protecitee faciliies for certan terms
hiowwerver st be exarained asa reeded defence.
In reply fo reproach ahot aheence i the cases of
the use of protectmve famibties, operating n
atonoros behaamr, direct contact of that, who

15 defended, with a person which cornits social-
Iy dangeros encroachment, usmally specified on
that a criraral law does rot recuire the personal
pesence of that, who will realize a right on a nec-
essary defence, dunrg a dararafication to the for
ward At the order of fimishirg telling of presenice
of encroachrment as condition of legitrnacy of
receszary defence 1z about that actons, directed
on jrotecting frorn encroachkrnent, rost be est-
rated i the moment of their feasance, that i the
rorment of damrification to that, who encroaches
on protected blessing, but ot on the momert of
Hacing of autonornons protectse mean, wlen
ercroachinent abeents actually It s considesed
this conrection, that the act of necessary defence
15 camled out not thery, when a protecirve mean 1=
set, bt i the mornent of actng of last on the
cefeat of person which corardts encroac benent.
Ivlarked, that lawe-enforcement practice which
ceraes a preserce socially dangeros encroach
rert and which corsiders the effecttve use of
anfonomous protectree faciliies as ordmary
iirderdional or careless) crirne agairet a person
withstards, willy-rlly creates the guarantess of
legal mreanlabality for that, who comemts 1legal
ercroachinent. Despite the requrernents of moral,
persons who comemts trenclong upon law
erforcerment inte \ests transforra for <ichrns, and
lawr-abiding citizens - for crirunals. It also
becornes firmoly established, that a law does not
torbad o prepare prelirainary to the necessary
cefence agairet the expected encroachrnent, ard
that 15 whir a deferce cannotbe exarored as pre-
rrature, if bann by autonoenons protectree faci-
ties caused dirirg socially dangerous encroach
et (forexample, whena persongets fo stranger
kabitaton for the comrmsson of cnre) [2].
Plarire of automatic device for defence
of property, wloch operates on a defeat of
ercroaching, it follows to consider preparation to
the necessarydefence, ard suchwhich took place,
1t needs to be acknowledgzed fiom the moment of
damrification, when a desce worked. It toms
aftertiion that in law-enforcernent practice 1gnores
the crirne (even exceedivg of Lrats of nece ssary
cefence) of holding of watchdogs and other am-

]



TPOWER., MAN. LAW. Ne 1, 2669

)

rals with the porposs of defence of habitation or
other apartment, whoch in absence of owners
operate swolarly meontrolledlsy; can canse con-
sickrahle harvra and which are led owners yet then,
when there 1z not socially dangerous encroach-
ment. 5o in thas situabion is "preparahon for nec-
essarydefence” [23]. 5o, it is corsidered that as at
plomical ahsence of pewson which 15 deferded, at
place of encioachrent the requireraent of can be
observed part 1 itemn of 30 Carmonal Code of
Ukraine 1n relaton to imfliction to that who
encroaches, harn which in this s toation 15 neces-
sary and sufficient for an roenediate distraction or
stoppang of encroachrent.

Bhorve -rnenboned poshon and its grourd
15 not new for law science. For example, well
krown pre-revolubon cniranal lawser Il 5.
Tagancew, wasoning above that, whether can n
the acquittal allude to the nght for a defence per-
sory, who for the guard of propertsdowns dogs or
utilizes trape, crosshow or other devices, wrote,
that, az harm 15 caused in the moment of
encroachinent, suwch darmutication and will be the
act of defence agairst a concrete, really existerd,
aftack Uromportant m these cases that, who 1=
deferded, did rot hawe a diect collision wath a
forarard, ever was not at the place of attack. &Any
person canbe deferded in fact, shoahre from the
pistol charged a long ago. It 15 mibereshng, that
before the settled of analyeable conduct research-
&g assoclated not with a necessary defence, bt
with realizahon of pervate rght. Clanfication was
done at the same tirme, that the offered solution of
frestion can not cause ohjechons only on cond-
tion that suffering 15 a person whach in actaal fact
corarentted encroackimerd on protected property [24 .

The Ukzmman sclerhst B Y Merawskisy
corsidered that in that case, when defence and
used prelirunary, taking wdo account the danger
of attack in the fubwe measwe s (crossows, beat-
en glass on-the-spot stone fence and otles like
that) operate mn the mornent of llegal encroach-
ment, canse dby thern not surplus harr poves to
be correct by a defence. I harm, by chance, 15
cansed whoesrer, who does't comrnitte d encroach-
ment, 15 posshle wsponsibility for careless crine

- on condibion that a person which arrarged
defence adaptation did not take rmeaswes for
warnirg of siralar cases [25]. [na srientificall ¢
practical cormenent to the itern devoted o reces-
sary defence 1tem 19 of Crminal Code of
Ukrairnan Soviet Soclalist Repablic dated 1922
LI Il Pashe-Omerskiy wiote, that difftrent adap
tatons ard mecharasas which settle down for
protecting of prope ty from thieves (nals, beaten
glass, wire ferce, filled on a fence, efc) were
ergulfed the concepts of necessary defence, tme,
only then, when they were dmios for everyone
[26]. Chrionsly that warrang m e lahon to legit-
1macy the wes of autonorons protectrve facih-
ties, selected E. ¥ Me rameesksyr and W Iv Pashe-
Dzersky; 15 rather simular with the words of mod-
e ®searchers, who exaraming the use of the
noted facilities within the Lroats of penal institate
of necessary defence, mark a layirg-on on that,
who 15 defende d

Will point and crel argurnerd i be balfof
acceptance of the use of autonomons proteciree
facilibe s by the wanety (by the special case) of
necessary defence. The question is what in crl
legal hiferature a necessarydeferce 1s exarmned as
a chsplayrof s i defence of ol laws 15 regulated
a critiral legislation from illegal encroachments,
which in sarme tiree mcludes for itself establhiszhe
ment of ohstacles a propmetor for avoidance of
srourdless penetrabion of other persons m a
dwelling-honse, poduchon baldmg or oo lot
lard, dararafication fo the health or will flash per-
sore, the what lllegal trench npon crvl laws (for
exarnple, destoy pmoperty of phisical persons),
et [27].

Lfter 5. V. Bowdmm L. & Oetapernbo sug-
seste to diffewrbiate the penal estrnation of
1rfliction of death as a result of action of fail-safes
depending on that, set they m public places or to
places which are rot pblbe (for exaraple, base-
ments, sheds, aparterts people). Ivhrked, that
for conect guabfication of actoms of person
which uhlized a protectrve device, it 15 necessary
to fird ont the package of queshons: how rmch
did applied rmean was dangerons for Lf or health
of rnan;, what person exactly potected by 1t; how
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behaved to the caused conse quences, ete. In opane
1on of author, in the cases of the use of fail-safes
in places, which are not public, the careless
exceeding of lirats of necessary defence which
does not mll cnrural responstbality 13 more fe-
guent [22].

If to take into account the wale of con
cept "pablic” (that accessible for all by the poss-
bility of the wse) [29], 1t 15 enough prokle mabc to
1magire a sifuation i whach person with the poo-
pose of defence, say st owrership nghts
autonormons mean exactly moa pablic place,
though to ehrmunate soch offtype siaton fully;
bt certainlywee can't except thas, Seerns dobitinl
ard thesis ahowut the careless exceeding of lrmts
of recessary defénce, as a person wiach wath the
prpose of deferce of law enfomement interests
utilizes a that or otter autonoros protectsee
mean, faking mio account his properies if does
niot wish an offensive pabliclyof lazard effects in
the total to the acting roean, at least assures their
offenste. So, Flemmn of Supreme Court of
Ukrre ackrowledzed that with mdwect indere
tion operated cormict by Eharkow regional conrt
afteran itern 94 of Criranal Code m 1960 2 who
with the popose of defence of flower-garden
trorm thefts set fence form a steel wire and corn
nected 1t to the electic syster, and as 4 remlt ¥
was roorally tranrea [30].

From sad swirms out, that rot always the
use of antonorons protectse facilibes (svenifto
exarnire such cases finn the poird of view statu
tory provisions abont a necessary defence) must
be acknowledzed good behaviour. In fact a
defence 15 needed as a cirowrnstarce whach elir-
nates cririnality of act foresees the observance of
certain terrs of legibracsy awong whock, 1= a
parpose of deférnce of law enfomement interests
ard urperrssibility of exceedivg of lruts of
necessary deferce. The we of autonorons pro-
tectrve facilites will be considerd an ordirvary
1ntertioral critne, 1f'1f 15 done with otter porpose
(for exaraple, fror reverge to that, who coreat-
ted encroachroents before) and at the same time
will eliranate criminal resporstbility, if harm 1s
cased for ths ®ason, who coraits  socially

dangerows encroachrnert, ding realization the
last avd here cansed hann st not be m olrious
chispearity with the wmrconcem of encroac benent.
L prcblern, as 5. F Wik speaks ot suitahle,
consists exactly m accordance of claracter ard
wohurne of harra, cansed to a foreard, 1o the pab-
lic danger of perfect by hira acts [31]. Settling this
moblern, V. O Maviockyy marks that irdhichon of
barrn protectrve devaces wall be legihmate ther,
when the same harm would be mdhcted while the
“peraonal” distrachon or stopping socially dan
gerons ercroachment” [3F. In other words is
caged encroaching, and at the effectwe use of
atomormoes protectve facilites the penal estivoa-
tion of dararafication raust ke fourded melodirg
o legislatrve deterrnation of exceeding of him-
its of necessary defence (part 3 of e 36 of
Crirainal Code) with the "ribber” (estirnational)
torremlation fastened m ko about obraoms dispar-
iy of the cansed harrn of wnconcern of
ercroachnent or situiation of deferce. Taking indo
acconmt that pmtectrve faciliies wioch operate
atomoraicall yare rainly intended for deferce of
mopertsy, M. B Laschuk marks that within the
lireats of necessary deferce there will "he mflic-
tiona person, who camies out encroachroent, bod-
Uy harres, imprisonment, elirarabon or damage
of properts” [33]. As general gmideline this nfter-
arce seetns swtable. And if, for exarople, we can
discuss dhout legiimacy of mienbonal mihction
of heavy bodily harm at protecting of property
bysecret theft, ®iémmg mcluding on the hemr
chyy of walues and appronal of the oper penal
Polabitons, mienbonal ixdhcton of death m
such sitnation as a result of acting of autonoraous
potectve mean 15 reeded, to owr opiraon, o
acknowledee as a crre - exceedivg of livuts of
recessary defence (an iern of 115 Crruanal
Code). In fact, as justly registers in legal hiera-
tue, moperrossble fo coropere the walue of
boreian Life and proge tyvof angrvalue [34. Bathe
way, this cueston serrlarydecides i the modem
penal doctnre of the Uss In the ground of
rnpe nrssiba ity of application of deadly force for
cefence of property in the order of realization of
recessary deferce the separate Arnerican legisla-
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tors assert that a mairterance of hfe of man 1= for
soclety o mportant, than defence of property
[35]. Together wath that obmaomsly that taking
mto accourt posbons, fastered m iem 36 of
Crriral Code of Ukraine, can be acknowdedzed
lezitireate irdliction of death to that, who corats
the w1olent trerching upon a property

Taking o account marked, we can not
corsent with ¥ LI Tkacheswsky who ackrowl-
edges neither a recessary defence nor exceeding
of its lirats, such achons, as estabbishrnent of
trape in cars, sbandorenent of poison o food
sht¥s for stoppang of thett fiom an apsartroerd,
egtablishrnent of cmsdhow 1n a garden for tle
guard of apples, efc [36]. Hesearch worker
dermomstrates at least an inconastence 1n tle
udgerents, declares (in our view, grounded) m
fact, that protectre devices ard mechanismns, and
alzo arimals canbe ntlized with sach caloalatior,
that exceeding of lirits of necessary deferce was
elrrnrated, when harmn 15 cansed to encroaching
obrviosly does not answer clarmcter and degiee
of pablic womeconcern of encroac hrment.

Lt deterrainabon of legihmacy of daroou-
firation as a result of actirg of autonoraous pro-
tective facilites can not be useful part 5 of 1tem
36 of Crararal Code of Ukraine m chedierce to
which 13 mot exceeding of hruats of necessary
deferce regardless of weight of the cansed harm
of applicaton of arey facihbe s or obijects melud-
g for the distracton of the illegal w1ole nt nbud-
g i hakitation or otler apartrnent. The legisla-
e poinbing means on viclentencroachment, that
person against the achons of wlich well-regulat-
ed part 5 of itern of 36 Crirminal Code deferce,
gets o labitation or other aparbeent (shed
garage, office, domeshc or produchon sethng)
with appication of physical violerce or threat of
iz apdication. Essence of autoromons ppotectne
roean whic h operates withowt partici pation of roan
elrrrates as such possinbiy of apohcation of
peyrhical violence in i lation fo a person who car-
res out the act of necessary defence by such
method, being not m thas case 1n place socially
dargeronus encroachrnent.

We are cormvinced, that corceming the
penal poblem considered o this article ot
speak out not ardy Flewmn of Suprerme Cowt of
Ukraire but also legislator. Pomtion of those
researchers, whach spealond for the divectlemisla-
trve fiving of right for persons (obriously in the
order of reahzation of nght on a recessay
deferice) fo ubhze protectee fhcibities whach
operate autornatically irpresses 1, as about the
lirmts of good behaviom, that from extenonty
retminds a crime, cifizens must krow divectly
frorn the text of Crirainal Code, bt not froen daf~
ferent hiterarysomees mowlach goven lam contra-
dictory 1rderpretation It 15 recessary that the
proper peral norm fastened terms the obssrvance
of which will teshfy to legihrmacy of the use of
atorormons protectee facilhes and towlhichit is
needed to take mibrrung of potential offenders
{and rot only thern) abont the existent danger of
darorafication

O the face of it the offéred norm must
contain and sach condibon of legibirmacy of the
use of autonorous potectmee facilifies, as an
excephion (at least at defence of property) of pos-
sibilityof rdlichon fo encroackang death (as varn-
ard beawy bodily harre). & condition is howewver
marked 5. V. Parkhomenko speaks out justly
capable to reduce to the zero the 1dea of legaliza-
tion of defence in amonomows regitee [37]. In
fact, realization of norm abott a defence in
abeence of that, who 13 deferded, at place of
socially dangerons encroachmert possible orlyin
the context of all novmative material about a nec-
essaty defence, melodirg, as rmarked alreads;
positon about exceeding of lirts of necessary
deferce.

Lrother cordition, whach in the case of
fizing of 1t in Cnrunal Code of Ukraire will not
allowar to legahize the wanety (rethod) of reces-
sary defernce, connected with the s of
amonomons protectre facilities, 15 2 womirement
that these facilibes rowt not create the danger of
darmrification for those, whoeser coromits social-
1y dangerons encroachreerts. In actual fact such
danger for law-abiding pemore will exist always,
concerring what we will point teo sitmatiors. In
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the case of pursnt of cominal or stopping of
crime which threatens life of inhabitantz, and alao
at a rahual diaster and other extraordinary cir-
cipnstances to the workews of ralifia i accor-
dance with the e 11 of Law of Ukrame fiom
Decercber, 20 dated 1990 "f&bout the mobba®
days are setfled withowt difficulty at any tizee to
erter onlot lands, m the howsings and other apart-
merts of cihzens, that dbjects wlhich can be
euarded by antonomous protecte facilites
Fromn these facilites can suffer and workers of
under abnonnal condiion repar bngades arnd
some other persore which with the prpose of g
wdabon of falure carry out an unagthonzed
iwithout the receipt of consent of wser) drasion to
habita ion and other domain of person inan order,
to foreseen item 17 of Law of Ukraine Jones, 24
dated 2004 "&hout howsing ard cormrmomal sere-
ices” . Thns, the norm of Criranal Code, sacedto
the lemtirnate use of antorormons protectsre facil-
1ties as varle tyof rece ssary deferce, ranst contan
pointng on that facilibes do not create the darger
of darnrufication peticipating to encmachrnent
persons, not in gereral, bat wsally (in anordivary
artuation).
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