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CORRELATION AND DETERMINATION OF CONCEPTS IS A

"PUBLIC OFFICER" AND "OFFICIAL PERSON"
IN UNDERSTANDING OF GOVERNMENT SERVICE,
AS ACONSTITUENT OF STATE ADMINISTRATION

In mdepencent Ukraine developuent of
1rethite of goverenent serace 15 1mportant con
shtwent of jrocess of creation of the state, in fact
efficiercy of actvity of all branches of state
machire deperds forermcst on staff coraposition
ard cuality of the lezal prosadhirg of actmaty of
cIvil servants.

In the condibions of adophion of adreras-
tratrve and legal reform in Ukrane hefore
research workersadmirostratree law scientists
necesaty appeared for fonmng of rew theoret-
cal-corce phonal principles of govemmment sere
1ce. Thns finding out of ramtenarce of concept
vehicle whichowill contain a neww legislation aboat
covernment service st become fimdamental
principle, rotably mairderance of corcepts "pub-
iz officer” and "official person”, and deterruna-
tion of their correlation

Till 90th of the lastcentiryin alegislation
ard legal ltembre a concept "official pewmon”
wras nsed. In the first tirne m the legislahon con
cept "public officer” appeared with adophion of
Let of Ukraine "Abhout govemment serace” of

1993 Grrarnal lyrit prrchased the wide use inlegal
acts.
Hoaever legislator assurned a sewere error, not
specifiane the cntena of differentiabrg of con-
cepts "public officer” and "official person”.
Lidopted on Julwy 11, 1995 The law of Ukrarne
"Ehout malire alteration and addiions i sorme
lezislatme acts of Ukrairne n relation to weponsi-
bility of public officers” made alteration only o
Crrpnal, Crranal pocedural codes and Code
ghott adrunstratree offerces - m wlabon o the
s of tern "public officer” in pace of "official
peraon’, and mn elation to otter legislatree acts
thas gueshon rernatred wreobed

L national legislation, using these both
termos, does not contain the wague approach
deterrnation of thewr correlation wiach 1= nega-
trvely reflected m practice of application of corre-
sponding norms. Leoiding differe nitating of con-
cepts "official" and "pidbhc" persons, legislator
often nhlizes the geremlized concepts "employ-
ees”, "workess". Parbieularly i Laws of Ukraire
"Ahout Secunty Serace” ard "Abot a rilifia”
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By the way in Law of Ukraine "About Secunty
service” these corce s are nsed as idenbeal that
follows frora itern 5, where 15 fasten a nght onan
appeal n the conrt of "wrong acts of pablie (offi-
claly servants and orans of Security Service"”.
sbaecuent achiahzaton of exarared problem
took place after adoption of Constitution of
krane of 1996, wiach next o ferm "mblc offi-
cer” fastened and term "official person” (1tems 19,
A0 and S6).

Ldoption of new Crirmnal code of
Ukramne (in 20017 more complicated a sitoation
with the ns= i the legislation of thess concepts.
Without any rotreation ard gromd lesislator
deferrinaton i Code of concept "official per-
son" utlizes defintbon “pbhc officer” which was
cortaired in presious elease of the Crronal code
of Ukaine.

It 15 necessary ceep reseawch of mairde-
narce of concepts "public” and "offic1al" servart
for the purpose of decision of collisiors 1n legis-
lation and orve woming of imeonsistercies  real-
1zation of the corresponding legal norms which
will be instruental in hallreatking their differen-
tiating.

L concept "prblic officer” 15 possihle o
probe through the prsm of official-legal relabions
where it 15, Character of actmity of cral sepeant 1=
alwaze condihoned by kind and place of positon
i the stuchare of pblic oigan. Sore crvil ser-
varts take part m all of tle stages of adrarstra-
ire process, and other - only I separate. An
wrpontard elerernt for deterrination of mwle of
person n official achvity isa presence of mapen-
o1 (1n this case state tmpenons) plenary powers.
Detenearing of legal status of office worker, it is
necessary o pav a regard o crzarazational and
law aspect of power - as "approach of minsion
own will to other subjects ard rile their conduact
and acts 1n way fixed by legal nomns " [1]. At
ptesence of inpenons ple rary powers distingish
ten groupe: fist, office workers who have thern,

ard second, those which do not own such derary
PORELS,
The preserce of wmpenoms plenary pow-
15 deterroanes the moportant role of person inoan
adrrarastratiee paocess, grang haun levers of mnfle
erce onfomnuing of organ or s svhsechon and on
direction of actvaty of mfenors on serace of
workers 1 the diecton of woplernentation of
tagks and furctiors m accordance with jonsdic-
tion of this oizan. &s a tmreratter of ropenous
plenary powers, such office worker 15 condémed
by the riglt of orgarazationally prescrptoe
achors wihach are accornparied by deterranation
of forres ard application of the corresponding
methods of admirustrateee actraty by the chioice
of raode] of inflve ree oninferios ard creations of
terres for imple mentation by them official-labor
duties. Pablic officers concern exactly to this
grogp of office workes.

Executirg plenary powels, pblic officer
siraultaneonsly realize jansdichon of the corre-
sponding orgarizational structore and carres out
a management of people, “irfluencing on their
conduct with the help of legally i1mpenous
achons" [d]. Specifying tlis sign, somebody
marks ability of pablic officer to "do cormpnlsion
to the acton" [&]. However, talang mnto accoant
orgarizationally official character of connechons
between a piblic officer avd s 1nderiors, it fol-
loars aboree all things to mark a right of puble
officer o apply the me asares of disciplivarsy o orn-
prlsion Also public officer 15 competent to uhlize
BICOUraZIg measures which aw mstorental m
the mcrease of degwee of mnpdementation memn-
bent busresses,

Lz a mle, pblic officers are prosaded
with rnpenons derary powers from the morent
of substitutivg of leading posiion Leading posi-
tion lays on thern a task of accormplishirg of oza-
nzatiorally pescnpire achons ard representa-
tree office of interests of organ or las stuchoral
subdrision i exterral relatons. Exactly herein
"arobvalent” natore of legal status of blhc offi-
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cershows mp "o execute own ple rary powes and
siroltaneonsly tobe of mterest” headed orzarazs-
tioral st e, provading realizaton of 1ts juns-
diction On this sign atbenton was repeatedly
accented by wesearch workers [4].

On occasion laying on the person of
1mperions perary powers takes a place on the
basis of the special rorrmatrve legal acts, cornrus-
slons on eahzation of orgarizahonally prescny
trve actiors, 1t Lepudahon (reorgarezabon) of pub-
lic organ or hs subsechon can exemphify asa
result mdistnbuton of tasks ard fimchions whach
belotzed fo pansdichon of this organ. An office
worker can accuire statns of public officer in the
case of teraporal mmplermentation of plenary poe-
e1s of leader of oizanizatioral stractare or its sub-
section, although, here, sbstintng of leadirg
position does niot take a place.

Thns, for a public officer a characteriste
sign 15 holding leading posihor, wiach confers
the nght to accorplish legally wopenoe achons
which spread on inferiors byrse race of persons. It
15 thereon marked i defirahon wihach s contared
in itern 2 of Lawrof Ukmine "Shodt gove mment
service": "Tublic officers awe consider leaders and
deputies of leaders of public organs ard their
wehicle, other ol serrants on wlach laws or
other normatree acts are fix walzation of orgam-
zahonally prescriptiee and advisory deliberatmee
tunctions”. Howesver, deterrniming this concept, at
the wrorg firne to mark roplerertation of "ackai-
sory celiberirve furctiors” by piblic officers, as
frorn matrdenance of "serice", as actmaty of man
tollows that all office workers are provided with
such functions. We will notce that in relation to
this posiion 1n legal hiemiure already were
remarks [3].

Ly pbhe officer 15 transrutter of 1rpe-
rous plenary powets which create the real poss-
balihes for prosading of mitermal management of
corresponding owarnizational sthehoe and night
for an extermal managernent - i accordance with
the hierarchy of constnction of the system of

piblic agencies. The piblic officer of government
service 15 provided wath state mapenows plenary
power, which ghves him a nght to present the cor-
respondivg public authonty or s subssction
the pocess of wopdementation of official tasks
and fimchons. &t the sarme tirae 1t canies person-
al responshibty for actraty of orgarozatioral
structimre, whose mierests it pesends.

Consecuently; to ac vty of public officer
such sizre are mherent:

- reahization of mulifimechon manage-
roent in relation to infenors pesors at service;

- maragernent of irarcial resoarces;

- night of applarg the measures of the
official wfluencing (measres of erconragement
and disciphirary responsibaity);

- present mterests of the coresponding
anthonty or subsec tion in external relatioms, that
o sees the pemoral ®sporsibility for actraby of
the coresponding organizatoral stractare.

Thns, 1t all teshfies about "lirear” (bt not
“fimchonal”) character of power wioch pablic
office r 15 provaded with, O this basis, 1t 15 possi-
ble fo define, that public officer of government
seTvice 13 a cIvil servant which with the parpose
of permanent or ternporal managererd of public
anthonty or s subsection, ard also wpresenta-
e offices of his interests in external relatiors,
provided wath state rapenons plenary power and
competent to accomplish official junstc mean-
mgzful acts.

Depending on a wohune and sphere of
wraperions 1nfluence it is accepted to distingimsh
"fimchional” character of power, 1n other words,
furctiorally wope nons derary powers. It follows
to define the last kind, ike corpetence of person
to apply the 1rperions mflerce on other partici-
pants of ®lations withan lirats of executable byt
official functiors, notably to this group m o
oprior, it 13 recessaryto take official persons.

In a note to itern 364 of Chraral code of
Ukraime defirnbon of "official person” 13 govenc
"Official persons are persons, whichcany o the
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fimctions of poblic agents constantlyor termponl-
Iy and also work constantly or tergporally on
enferpnses, 1 estsbhshrents or orgamzabons
regamdless of patterms of ownership positions,
related fo roplernentabon of orgarazah onall vpre-
seniptive or adrinistatree duties, or cany out
such dities byrthe special authonties”. Such signs
of official pewson are selected:

1} realization of fanctions of public agent;

) moplernentation of omarzationally
pescnpirve funections m obedience o position,

3) implementation of adwdnistratiee
dities 1n chedience to positon,

41 maplernentation of omarizationally
prescnpire fiinctions or advamstratiee duobies on
the basis of adrirastis tre act.

It 1z reccesary to express a few crfeal
rernatks in relation to this position of legslator

Lt fivet, 1t 15 mmpossible to coreent, that
the wolmne of duties of all public agents 15 1de -
cal, particularly when stabes of official person
and public officer coincide (for example, ordinary
militiarnan and chief of regional deparboent of
intermal affairs).

secondly; mairderance of organizahoral-
Iy prescnptne fure ors are: oxgarazation of work
of oigan or ks subsection, dacing of staff plan-
mng of ac fraty of agency; edibion of adrarstra-
tre acts. [t 15 necessaryto rnark that realization of
owgarizahonally prescrpirve funchons engulfs
and adrdrastrabve duties as plenary powers from
a managerment or disposing of state collectse or
private property The resulted signs characterize
the process of the use of "hnear” power and ar

deterroirang for public officers.
Thirdly; the lack of the analyzed cririral

lezizlation 15 equation of concepts of "fimchon”
and “duties”. However concept of "finchon” and
“duties” 15 correlated as "general” and "parhal”.
Functions specify dirctiore of actraty of office
worker, and dubies specifyy this activityy deterroire
tacilities, methods and fomns of realization of

functions, pedeterrare the chowce of marage-
ment shyle.

Thns, deterrairation mn the crironal legis-
lation of concept "official person” thromgh differ-
erd critena 1z rot wetunental in a smorgTOo0s
eshmation tam legal nature.

The basic criterion of differenbatire of
concepts "public officer” and "official pemon’
st becorme character of woperious plenary
Motably; the actons of official person generate
legal conseoquences for physcal and legal per-
sore, which are rot wath them in official-legal
relabons. An official person withan the livats of
cirrent legislation 1s conferred the nght to apoly
the measwes of the advarstratiee foreing to the
participants of legal relationships which saolate
the mormatrvely set nales of conduct.

Cpanon of 0. Kulbashna mn relation to 1t
15 see e d swtable, thatan official personis a par-
ticipant of adwamstrative and legal relabons,
unlike a public officer which 15 the participant of
official-labor relatioms [6].

Probing lezal natare of concept of offical
face of goveronent serace, 1t 18 necessary to
select such incident to it signs:

1} presence of the special authombes
which are faste red by nonmatrve legal acts,

2) competence o groe out pointing of
oblhgatory character both for physical ard legal
enfites which are not in official-labor relations;

3) appolicabon of measwe s of adramstra-
trve corplsion in cases, foreseen by legislahon.

On the basis of worded it iz possble to
forraulate defiration of official person: an official
face of governmment serice 15 a physical person,
which oconpe s constantly or terporally posiion
1n public anthonhes, related to 1mpe mentaton of
the special anthonties, gren o the set by law
order, n relation to persons who are rot with it m
an official subrussion, ard in cases, foreseen by
lemslation, bas a nght to apply the measres of
ackramstrative cormpulaon.
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In this correction it 15 opossible to
accede to the Law of Ukmire prorasion “Ahout
notaral syeterm” wlach atbibutes notares o the
public officers. Legal state and nabore of their
ple rary porers specify on belongive of notares
to the category of official persoms, as a remalt of
actvity of notaries 13 an offénstve of legal conse-
guences for pesors, which ae not with them
official-labor relations.

otatus of puablic officer and official person
cotreldes on occasion: the exarple of 1t 15 leaders
and depubes of leaders of law erforcement
anthonhes, state mspectiors. These persons are
allotted both "funchorally” and by "hnearly
1rmperions” plerary powers, that grves a nght to
provice an internal marageraent of the coresporn
ding orgamzational stchres and carry ont a
supervision after the observance of legislation
subjects, what not mderomes to thern at service, that
to diffiise operating on fle so-called extraneous
perIOns.

Dlakarg a comcluwsion, it is necessary to
matk that the basic criteria of differertiating of
concepts a "piblic officer” and "official pemon”
A

- character of raperions plenary powers
(hready apenoms or funehonally ropenons);

- claracter of legal bords be taeern parhc-
1pards {official-labor or adramstratree and legal);

- type of comglsion which can apply
(disciphinary or adramstrate)

- terome of leading appointraent or wraple-

roetitation of plenary powe s of leaderby the spe-
clal corrussiors for pablic officers.
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