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PROBLEMS OF REALIZATION OF PRINCIPLES
OF MUTUAL LEGAL REDRESS IN CRIMINAL CASES

Interpretation of concept of mutaal legal
rediess in cnmiral cases, selecton of the last in
an irdependent legal imstitate carries not only the-
o tical but also apolied character, as speeitic of
this concept deferrranes those basic principles on
whach proper relation is carried out betaeen tle
states, also relafions are fourded m the spler of
routnal legal rede ss 1n the crranal cases of corn-
petent organs of the state witheach ctherand wath
foreign corpetent orgare, and alan with cihzers.

Unchiferertated approach to the mstites
of legal rediess ard extradibion resulted 1n plug-
ging i majorty of the Ukramian bilateral agree-
ments abont a raaal legal redress i criraral
cages also cueshors of delivery and walization of
criranal prsuit. &s a result application to all of
these different legal relatonshipe of the wrage
stardards 1n a ®lahon to each of these forres of
mmternational cooperabon from realizabon of
crirranal jushee 15 mhlized the roakiraal hst of pos-
gible grourds of refise n a grant, although sore-
tirnes asmstance whach is more freqent oy
part of extrach ion

Therefore the question of practical rwean-
mgzfilness 15 conmderaton of aspects of legal

redress in cririnal cases withan the frarework of
1ntegral lezal msttite which erables crfically to
estimate the forraulated panciples of interration
al cooperation m this sphere. In parbeoular, &
Ilalarymk courts questons, related to pircipes
of interratioral coope mhon, debatable in legal hi-
emtmre, asthere 15 rot the wrugee cnfenon which
15 fixed in bams of drason of the systern of in
cies of mternational cooperation n crirmnal
cases [1 p 7).

To furdarnental prnciples of 1nterration
al cooperahon at the concession of legal redress in
curral cases which follows from the irdema-
tinral ageements of Ukraine, it deserves to take:
- recipocity of collaboration,

- violurdarily of collabora toz,

- obgervarce of sove e ignty and gaté tyof contrac-
tual conmtries;

- applicaton of foreign legislaton;

- accordance of request of asking countries to the
lemislation of doing states,

- erquality of plenary powers of judicial and rees-
tizahon agencies of contractmal countries whach
co-Operate;

- provading of legal defense and e cualityof plena-
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ry powers of participants of crirunal process on
terntory of contractual countres,
- realization of condiions of the agreernent due to
applicabon of national legislation,
- lirmtation of action ard applicabon of 1rdema-
tional agreernernt by termtores of cordrctual
courtres;
- observarce of nghts and mmterests of the thixd
countnes of contractual relations;
- duty of waplerentabon of agreemment,
- co-operation onthle bamis of nght which 15 fore-
seen an international agreernent;
- principle of legality

There are not storg chjechors at the
detatled conmderation of sphere of acton arnd
application of the transferred prcipes, except
prnciple of reciyrocity of colldborabon and prrne
ciple of ohservance of sovewignty and safety
These prrciples are confradictory enough arnd
debatable, that 15 whey recures careful analy=is.

Hecessary concession of part of sower-
elgrfy; narmely applicabon of foreizn legislation
on the request of askang sides awe discrehorary
but not rapemtre ppnciple, as it marke tability
excephonally depends on will and discretion of
agked side. This principle, m addibon, confhicts
with principle of accomance of wopest of askirg
sides to the lemslatiom of carryang ot states.
Chbraonsly; that even at siralanty not only legal
systerns but also national legislations 1t is iropos-
sihle to talk abongt the idenbty of the last, that 1s
why a soliciior abongt the concession of legal
redress can not fully comeide with postiors of
firiancial ardfor of judicial nght for other combry
It 15 legitirnate o talk notonlyabont contradiction
of request of basic pninciples of legislahon (fist
of all, fastened m Consttobon of Ukrame). For
deterniration of presence or ahserce of possible
conflict of inferests of two sides create by every
state of pwocedure froen corsiderabon of qery
about the corcession of legal redress to a forizn
competent agencyr

It 1z mmposshle not to talk and shout
equality of plenary powers of judicial and wecesti-
gation agencles wlhich exercise co-operation, asin
this case (if 1mveshzation achons are conducted
on termtoryof other state]) there 15 passing o ms-
diction which rost evidently shows o m deter-
rrunation of order ard even possibility of conces-
siom of kelpby realization of seamh or coulisse.
For exarde, by the courdnes of the Arglo-Saxon
systern won't be acknowledgzed rizht of authon-
ties of foreign cont for sanctiomng seaw howithan
the limits of their prisdictor, bt own jrocedure
whach the cormpetence of search can be rot con-
firrred.

Equality of other participants of process
alzo does rot exdst - here defect in other side, and
consequently it 15 possible to talk about surpus
rights. Ves, in case with withesses can be ghven
last additional pemaleges and 1rgmraties not
peculiar o that, which peculiar to the appied by
nahonal corapetent agencies dunng own weest-
gation and corsideration of cnrunal case.

Posthon about liratabon of achon and
applicaion of irdemational agreement terrtores
of contractmal ades also 1z not mdispatable, as
does rot take into account such positiors, as, for
exaraple, bringire 1nto day the third countries m
the case of fransit corveyance of persons which
are had i custody and teropomlly passed to other
state as wilnesses. Lnd one of ordinary terms
which pull a wfise m the concession of legal
redress 19 a presence n the third state of verdict of
not gwlty or decision about a refuse i laying an
action or about stopping of criruanal case fora that
criree 1ncorkecton with which it 15 asked belp
Posihon abodt the obgervarce of nghis and mter-
ests of the third comtries in general 1s rot fore-
seen by the Ukraroan international agreernents
dhontt legal redress i crirdnal cases.

Corabination of prnciples of wolurtanly
of collaboration and dty of raplemertation of
condibors of the agreement 15 rodual exclude (at
least, i the offered formulation).
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Ard fimally, prweiple of co-operation on the
basis of right, foreseen by ageement, it 15 scamwely
possible fo consider, as comect, in wlabon to lezal
tenmminclogy. &5 Jmoarn, there 15 a right for mterna-
tional agreenents as one of industies of the system
of ternational laer. &chially an rternational agree-
ment 15 the object of intermational laar ard 1ts basie
sonrce, However ther 15 not a separate nght for a
sepatate agreerent, and there 15 an azgregate of'the
roms mchided i it Therefor more conectly
wold talk @ oat co-operation not on the basis of
right, foreseenby agrement, at in form, linuts and
subject to the condi bioms, fores een by agresment.

Talang o account worded, basic ponel-
ples of concession of legal redress in cnmunal cases
it 15 possible to define by ;uch method:

- woipweity i the ques tons of chlizatonness for
the sides of the agreemernt, and also respect and
chservance of soverizity ard safety of sides,

- conditionality b v the norms of agreement of order,
Limmits ard forms of legal redress,

- confes sion of pnsdichon of the foreign state in
cuminal bus ivess, in a copala withwhich itis s ked
lelp,

- concession i part of sovemiznty at walization of
artons with parbeipation of cibizens of other state;

- adnussion of application of foreign legislation o
inplementation of nadicial actors, and also 1roves b-
gation and seawh operabons to on-wequest other
state - in a that measare inwhich itdoes not conflict
withb asic pranciples of the asking state.

Eealizaton of primeciple of concession in
part of sovereiznty at realizabion of achons with par-
ticipation of cib=es of other state, showrs up as
the ®mfizse of aslang states from own parisdicton in
the case of guarantees, which zZive witnesses and
other persoms, to mmtemogated in the process of
rutial legal redress, 5o mn confession of possibihty
of bringing mto play crinunal ws powstbility of lus
citizers the asked state by the aslang state - for
cHines against foreizn mistice (in partioalar, for ziv-
i1z oot clonsly false tesimmornes and expert concha-
sioms). Although, O Vinogradova offers  [2, p. 50]

fommlation of principle of concession in part of
soverizmty [application of forign legislaton) as
the "fomred action" canses chjectorn, as single state
in the field of ntemational cooperation at the cone
cession of legal redress can not compel other to
apply oarn mdicial legislation. Going cut fom cwrn
soverizmty, the states make a decision aboat possi-
bilites lead theough of asked actons with applica
ton of forezn mamunal proceduaral laer [3, p. 70).

Punciple of acceptance of mrsdicton of
the forelzn state and principle of admuission of appli-
cation of forign legislabon provide admussion of
the proofs zotwrithin the framewrod: of noatial legal
redress, as withoat thos acceptance doubt can be put
both inasked ard at aslang states legalbitr of theuse
of mdicial meamres i oinmunal cases wlich 1
inves bgated by other s tate.

In this context it would be desirable to stop
more detailed on scme problems, which arise up 1n
comecton with the use of domuments and proofs,
got inomeroflezal redress.

Deternunation of adnuss ion of proofs, pre-
semed on demand of the Ukiimian side by foreizn
conpetert agendes , estimation of thes e proafs st
be conducted in accordance with the mquirerments
of the Crninal procedural code of Ukrane., For
acceptance of acceptability of proofs, zot in the
order of noatnal legal redress onthe basis of iiderna
tonal agwemert of Ulraive, present materials nust
testifiy the chservance of aggregate of chlizatory
procedures and conditiorws of the mmtermational
agmemernt, national legis lation of carrying out state,
and also the set order of regis bation and dirvection of
international investzaton commnmssion

By the oument criminal procedural legisla
ton question about the cnteria of adnussion of
proofs, zot in the foreign states, or absent, rotwell-
regulated, acceptance of possible proofs, gotwithin
the framework of nutial legal wdmss m prachee
drasrs certain diffimalbes.

Tsually in addibonal matenals to the inter
natonal corequence coramussons arve oourt deci-

sions about the grant of legal wdwess, different bank
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domiments [(deperding on the type of the prched
operations or accoirts), other domuments (for exam:
rle, from pub lic bodies wlhich are engaged inregzis-
tration), reports of mdemogations of witesses,
reports of searches, domurments, o1t pwposibon of
atrests (Judidal warrants, exeoitive mscnphons,
etc), 1 a mamber of cases objects (seals, staraps,
facsomiles) which was used for accomplished
crimes. The crdinary trars labon of such domiments
and joning them to cxe mears that they ae the
subjectofthe use excephonally in that prdicial form
which 15 ziven them foreign mdicial ard come
quence bodies. It drers, wery oftern, the waiver of
coarts of acceptance of their comsiderable part by
proofs. So acceptance of the zot forign report of
intermgation of wihess pre-tial mvestization by
the same type of proofs, asanmes the duty of court
to iterrogate this witess by virhie of prnciple of
sportaneity of research of proofs. Simuilar padicial
corsequetices detertine considerable crzaruzation
al diffimalbies as an incwase of tenn of padicial tial
of caxse and increase of mdicial charzes, e,

S ometimes nascent problems aw msapera
ble (for exanple, when a personwho 15 awitess on
Ukrarman crinonal busivess 15 laid to the fowizn
crinnal process, she has right not to zive any tesh-
momes ). A5 a remalt courts related to select pre-trial
1rmves igation by the fonm of attaching to case of for
elgn proofs do not aclmoaledze such of them,
which 15 hard to probe in a crinnal process direct-
1y (reports of irtertogations ofwitnesses, testmony
under an ocath, etc).

To oar opinion, in the conditions when in
the Ulzaiman cramunal procedaral legislaton am
absent legal orders about acceptance of fact zot
ahroad, like pmoafs zot in Ukraine, basic method of
1t 15 consideration of dooumerts and reports of for
elgn comequence actoms, as possthle pwoofs on
corditon of their ad aptation to the requiemernts of
Cananal procedural Code of Thrine.

Hovwrever fining in the Ulzannan legislation of basic
prirciples of evidertial nght in relaton to a diect
irternational legal redress waoild be the mmmoval of
doabts, which arise up a the estimation of proofs,
got within the framewrork of nortaal a1d incrimunal

cases. Inthe mnber of the proper pranciples mchide
the folloarings :

- at fist, mdicial achons, exeoutable by foreign
competent agencles morder of legal redress, on the
basis of solicitor of the competert Ulzainian azency
and in accordance with the reqaiements of crinminal
procedural legislation wlich opertes mm asked cx 1o
asking state, have the same legal force, as well =
madicial actions, exemited by the competent
TMzraruan agencles wiich sexmt the proper solicibor,
- secondly mport of investizational achors, exe-
mted by the competert agenries of asked side with
the obserrance of requiremerts of Diternal legisla-
ton are attached to materials of case as poofs and,
cut of dependence on the formal featares of
shengthening, estimated after the actial mairde-
nance as mport of analogical mvestzatonal
actoms, made directly by Ukmiman competent
AZENCIES,

- thrdly, domaments and proofs, zot witlin the
framewrork of nmtial lezal edmess mernnmnal cases
does not wquire other form of thewr giving a hope,
except for marked in the proper agreement which
help 15 needed on the basis of)

- foarhly, domaments which on temitory of the
asked state are examined as official records, being
givenby competert forelon agencies, m the crder of
mnplementation of solicitor abont the concession of
legal wdress incriminal case, use evidertial fomre of
cfficial weowds on terntory of Tkmine.
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